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§201.217

give a poultry grower or swine produc-
tion contract grower discretion to de-
cide against the additional capital in-
vestment requirement;

(b) Whether the additional capital in-
vestment is the result of coercion, re-
taliation or threats of coercion or re-
taliation by the packer, swine con-
tractor or live poultry dealer;

(c) Whether the packer, swine con-
tractor or live poultry dealer intends
or does substantially reduce or end op-
erations at the slaughter plant or proc-
essing facility or intends or does sub-
stantially reduce or end production op-
erations within 12 months of requiring
the additional capital investment, ab-
sent the occurrence of a catastrophic
or natural disaster, or other emer-
gency, such as unforeseen bankruptcy;

(d) Whether the packer, swine con-
tractor, or live poultry dealer required
some poultry growers or swine produc-
tion contract growers to make addi-
tional capital investments, but did not
require other similarly situated poul-
try growers or swine production con-
tract growers to make the same addi-
tional capital investments;

(e) The age and number of recent up-
grades to, or capital investments in,
the poultry grower’s or swine produc-
tion contract grower’s operations;

(f) Whether the cost of the required
additional capital investments can rea-
sonably be expected to be recouped by
the poultry grower or swine production
contract grower;

(g) Whether a reasonable time period
to implement the required additional
capital investments is provided to the
poultry grower or swine production
contract grower; and

(h) Whether equipment changes are
required with respect to equipment
previously approved and accepted by
the packer, swine contractor, or live
poultry dealer, if existing equipment is
functioning as it was intended to func-
tion unless the packer, swine con-
tractor, or live poultry dealer provides
adequate compensation incentives to
the poultry grower or swine production
contract grower.

[76 FR 76889, Dec. 9, 2011]
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§201.217 Reasonable period of time to
remedy a breach of contract.

The Secretary may consider various
criteria when determining whether a
packer, swine contractor or live poul-
try dealer has provided a poultry grow-
er or swine production contract grower
a reasonable period of time to remedy
a breach of contract that could lead to
contract termination. These criteria do
not limit a packer, swine contractor or
live poultry dealer’s rights under a
contract or agreement where food safe-
ty or animal welfare is concerned.
These criteria, include, but are not
limited to:

(a) Whether the packer, swine con-
tractor or live poultry dealer provided
written notice of the breach of con-
tract to the poultry grower or swine
production contract grower upon ini-
tial discovery of that breach of con-
tract if the packer, swine contractor or
live poultry dealer intends to take an
adverse action, including termination
of a contract, against the poultry
grower or swine production contract
grower based on that breach of con-
tract by the poultry grower or swine
production contract grower;

(b) Whether the notice in paragraph
(a) of this section includes the fol-
lowing:

(1) A description of the act or omis-
sion believed to constitute a breach of
contract, including identification of
the section of the contract believed to
have been breached;

(2) The date of the breach;

(3) The means by which the poultry
grower or swine production contract
grower can satisfactorily remedy the
breach, if possible, based on the nature
of the breach; and

(4) A date that provides a reasonable
time, based on the nature of the
breach, by which the breach must be
remedied.

(c) Whether the packer, swine con-
tractor or live poultry dealer took into
account the poultry grower’s or swine
production contract grower’s ongoing
responsibilities related to the raising
and handling of the poultry or swine
under their care when establishing the
date by which a breach should be rem-
edied; and

(d) Whether the poultry grower or
swine production contract grower was
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afforded adequate time from the date
of the notice of the alleged breach to
rebut the allegation of a breach.

[76 FR 76889, Dec. 9, 2011]

§201.218 Arbitration.

(a) In any livestock or poultry pro-
duction contract that requires the use
of arbitration the following language
must appear on the signature page of
the contract in bold conspicuous print:
“Right to Decline Arbitration. A poultry
grower, livestock producer or swine
production contract grower has the
right to decline to be bound by the ar-
bitration provisions set forth in this
agreement. A poultry grower, livestock
producer or swine production contract
grower shall indicate whether or not it
desires to be bound by the arbitration
provisions by signing one of the fol-
lowing statements; failure to choose an
option will be treated as if the poultry
grower, livestock producer or swine
production contract grower declined to
be bound by the arbitration provisions
set forth in this Agreement:

I decline to be bound by the arbitration
provisions set forth in this Agreement

I accept the arbitration provisions as set
forth in this
Agreement >

(b) The Secretary may consider var-
ious criteria when determining wheth-
er the arbitration process provided in a
production contract provides a mean-
ingful opportunity for the poultry
grower, livestock producer, or swine
production contract grower to partici-
pate fully in the arbitration process.
These criteria include, but are not lim-
ited to:

(1) Whether the contract discloses
sufficient information in bold, con-
spicuous print describing all the costs
of arbitration to be paid by the poultry
grower, swine production contract
grower, or livestock producer, and the
arbitration process and any limitations
on legal rights and remedies in such a
manner as to allow the poultry grower,
livestock producer or swine contract
production grower to make an in-
formed decision on whether to elect ar-
bitration for dispute resolution;

(2) Whether provisions in the entire
arbitration process governing the costs
and time limits are reasonable;
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(3) Whether the poultry grower, live-
stock producer, or swine production
contract grower is provided access to
and opportunity to engage in reason-
able discovery of information held by
the packer, swine contractor or live
poultry dealer;

(4) Whether arbitration is required to
be used to resolve only disputes rel-
evant to the contractual obligations of
the parties; and

(5) Whether a reasoned, written opin-
ion based on applicable law, legal prin-
ciples and precedent for the award is
required to be provided to the parties.

[76 FR 76889, Dec. 9, 2011]

PART 202—RULES OF PRACTICE
GOVERNING PROCEEDINGS
UNDER THE PACKERS AND
STOCKYARDS ACT

RULES OF PRACTICE APPLICABLE TO RATE
PROCEEDINGS

Sec.
202.1
202.2
202.3
202.4
202.5

Applicability of other rules.

Definitions.

Institution of proceedings.

Answer and reply.

Hearing.

202.6 Taking no position on the merits.

202.7 Modification or vacation of final
order.

RULES OF PRACTICE APPLICABLE TO
REPARATION PROCEEDINGS

202.101 Rule 1: Meaning of words.

202.102 Rule 2: Definitions.

202.103 Rule 3: Beginning a reparation pro-
ceeding.

202.104 Rule 4: Agency action.

202.106 Rule 5: Filing; time for filing; serv-
ice.
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202.107
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202.109

202.110
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Rule 6: Answer.

Rule 7: Reply.

Rule 8: Docketing of proceeding.

Rule 9: Depositions.

Rule 10: Prehearing conference.

Rule 11: Hearing, oral or written.

Rule 12: Oral hearing.

Rule 13: Written hearing.

202.114 Rule 14: Post-hearing procedure.

202.115 Rule 15: Submission for final consid-
eration.

202.116 Rule 16: Issuance of order.

202.117 Rule 17: Petition to reopen a hear-
ing; to rehear or reargue a proceeding; to
reconsider an order; or to set aside a de-
fault order.

202.118 Rule 18: Presiding officer.

202.119 Rule 19: Fees of witnesses.

202.120 Rule 20: Official notice.
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